INTRODUCTION
Reconciling short-term interests with the need to create long-term benefits is a challenge in the Anthropocene. Continuing global biodiversity loss suggests that international laws are failing to produce the desired results. Reasons for this include: ineffective implementation at the national scale, lack of political will, inertia, insufficient technical knowledge and capacity, limited stakeholder collaboration, legal and juridical impediments, natural phenomena including climate change, lack of integration across sectors, the primacy of economic development and a failure to mainstream. 1 Eradication of predators on off-shore islands and species management programmes have produced some notable conservation gains. However, areas lacking effective species management are less likely to produce such gains and the most recent NZ Department of Conservation report identifies greater numbers of bird species becoming more threatened rather than less. 15 Causes of deterioration in status are thought to be changes in land-use, particularly conversion of sheep farming to dairy farming, changes in oceanic productivity, possibly linked with global warming, fisheries bycatch and predation or a combination of those named. 16 Three of the study birds are considered 'threatened' under the New Zealand classification system, each with a listing of 'vulnerable' (black petrel, dotterel and wrybill). The remaining three fall within the 'at risk' category, although the qualifier of 'conservation dependent' for the kokako indicates that where intensive conservation management of this bird fails, the bird is also likely to fail. The godwit and the sooty shearwater are buffered by their significantly largely populations, but are still suffering significant losses within their ranges. 17 The case study birds face a range of common threats as well as species-specific threats. Threats common to the case study species include predation by invasive alien mammals and habitat loss or change. These common threats, however, have characteristics particular to the bird species or habitat. For instance, the composition of the suite of predators limiting the New Zealand dotterel may be different to that of the kokako. Alternatively, the threat may be differentiated both within and between species dependent upon place. Additionally, the case study species may experience unique threats. For instance, the pelagic species, the sooty shearwater and black petrel are each threatened by fisheries bycatch, yet a particular fishery may be more damaging to one species than another and different methods of mitigation may need to be tailored to each species. As birds face species specific threats, conservation responses must be well tuned to the particular pressure. 18 In other work I have established that case study bird habitat is lost or compromised by a wide range of activities in the landscape such as vegetation removal, wetland drainage, reclamation, point source and non-point source pollution, water level change, spatial occupation through development of structures and obstacles, presence of machinery, and human disturbance. The extensive and complex threats starkly demonstrate the complex nature of the problem to which the law must respond.
The mobility of birds in the land and seascape deepens these challenges, as static protective reserves may prove insufficient in terms of extent and representativeness. Ironically, mobility which in evolutionary terms has been a survival strategy may become a liability in the Anthropocene. Of the case study birds, only the kokako (a poor flier) is largely confined to protective reserves, within which its conservation status is generally improving due to habitat protection and conservation management. The failure of the case study species to thrive in the working lands beyond protective reserves and pest proof fences signifies a serious loss of balance in the New Zealand landscape. Bycatch in the marine environment presents a similar issue for birds such the black petrel and sooty shearwater, which may breed within protective reserves but forage and migrate in the coastal marine and oceanic areas. Mobility in the form of foraging and migration takes species, such as the black petrel, sooty shearwater and godwit beyond New Zealand lands and waters further accentuates complex threat profiles. 19 The example of the dotterel, thinly and widely distributed in North Island coastal habitat demonstrates the pressured state of coastal spaces and provides some explanation for why the greatest number of threatened species is found in the ranks of coastal birds. 20 Coastal species (including also the godwit and the wrybill on its summer ground) are threatened by significant habitat loss and modification, and the influx of people to these areas intensifies habitat disturbance by human activity. This problem emphasises the need to better understand the limits of co-existence, as well as the benefits to both birds and humans. The enquiry now turns to the protection offered through the agreements.
THE CONVENTION ON WETLANDS OF INTERNATIONAL IMPORTANCE ESPECIALLY AS WATERFOWL HABITAT (RAMSAR)
The Convention on Wetlands of International Importance has significant potential for protecting the wetland habitat of avian species in New Zealand, but this article argues that, in New Zealand, the full potential is not realised. Directed towards wetlands at an ecosystem level, Ramsar affords protection to a broad range of wetland types. 21 Ramsar was initiated in 1971 and New Zealand became a Party in 1976. Acceding Parties are obliged to designate at least one wetland that is of international importance. In addition to the conservation of listed sites pursuant to Article 1, Ramsar creates additional obligations to promote wise use of all wetlands (Article 2), and to establish nature reserves in wetlands regardless of international importance (Article 3).
Ramsar is premised upon the concept of 'wise use' and the text recognises the interdependence of humans and the environment and underscores the value of wetlands to humans. Although explicitly positioned within the context of sustainable development, a 2005 redefinition of 'wise use' engages more overtly with ecological approaches.
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As outlined in the Ramsar Convention Manual, the concept of 'wise use' has been further explained and associated measures to achieve the standard are recommended. Fundamental recommendations include: the preparation of a national wetland policy, the development of programmes for wetland inventory, monitoring, research and education, and the development of integrated management plans for all aspects of the wetlands and their relationships to the catchment. also suggests an extensive range of integrated catchment and coastal zone measures and supports the development of regulatory measures which extend to wetland threats not routinely captured in contemporary systems. 24 Ramsar was initiated before the principles of prevention and precaution were fully developed and subsequent resolutions seek to incorporate them. 25 Later guidance considers that 'enshrining the principles of prevention, precaution and "the polluter pays" into decision-making on activities affecting wetlands' are key factors to enhance the effectiveness of regulation. 
Ramsar in the New Zealand context
Potential benefits for New Zealand wetland ecosystems arise as a result of the Convention. Ramsar raises the profile of wetlands as ecosystems under pressure and provides extensive guidance for wetland conservation and restoration.
27 Site designation may also provide better protection through supporting inclusion in domestic protection schemes and increase governmental and community support. As at 2014, New Zealand has designated six wetlands. 28 The progressive Arawai Kakariki programme, established by the administering agency the Department of Conservation (DOC), aims to enhance the ecological restoration of three of New Zealand's foremost wetlands, and two of the three chosen sites (Whangamarino and Awarua) are Ramsar sites. In New Zealand, the sites also gain protection from impacts from mining developments through specific inclusion within Schedule 4 of the Crown Minerals Act 1991 (as amended by section 61 of the Crown Minerals Amendment Act 2013).
Ramsar brings a focus on ecological character, vital for protecting the integrity of a site. By Article 3.2 of the Convention, Parties commit themselves to informing the Ramsar secretariat if there are changes or imminent threats to the ecological character of a designated site. 29 This commitment has led to better definition and guidance 30 and the development of a framework for responding to change in wetland ecological character. 31 Reporting requirements have also been instituted to ensure 3.2 The Reduced Effect of Ramsar Though Ramsar creates a strong foundation upon which to build wetland protection, this research establishes that protection is hindered in the New Zealand example by a lack of strong obligation at the international level and a corresponding lack of rigour in implementation at the national level. The limits of site-based protection are also demonstrated as are difficulties in obtaining integrated and consistent protection.
The value of Ramsar to shift or lessen harmful influences is weakened by its failure to adopt active precautionary and preventive language, and by its employment of the term 'wise use'. Balancing development with protection and promoting wise use 'as far as possible' is a potential contributing factor to the failure of New Zealand to effectively limit wetland degradation, and failure to achieve this balance is exacerbated by the lack of clear guidance in the implementing legislation and associated policy.
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In addition, a persuasive 'as far as possible' approach driven by the notion of wise use dilutes potency and renders aspects of implementation more fluid. Comprehensive incorporation into domestic law is vital to implementation. The New Zealand response, although characterised by some genuine effort on behalf of the administering agencies is also marred by a range of failures, including those canvassed in subsequent paragraphs.
New Zealand has few Ramsar designated sites, only six compared with 169 in the UK, 64 in Australia and 45 in Ireland. 33 In consideration of area, the six New Zealand sites, encompassing approximately 54 400 ha, are dwarfed in comparison to Canada with 13 066 675 ha, Australia with 8 117 145 ha 34 and the UK with 785 361 ha. 35 Although not a matter to which the state of existing sites can be attributed, limited designation may suggest a limited enthusiasm for protection. DOC, as the responsible agency is currently in the process of establishing further criteria for prioritising Ramsar site nominations. Conservation by notice, section 18AB now provides that such decisions will be made by the Executive Council which will engage all Cabinet members in the classification. Dilution of the power of the Minister of Conservation in this manner could potentially have a chilling effect upon further Ramsar designations particularly where the areas are mineral rich or similarly suitable for exploitive purposes.
Designation of the six current sites arose through ad hoc responses to local applications and with no strategic prioritisation. A series of important shorebird sites 37 currently lack Ramsar protection despite ranking highly in the recent ecosystem prioritisation exercise carried out by DOC, with several outranking designated sites. 38 Encouragement by DOC of new Ramsar site nominations that fulfil national objectives is a medium priority implementation action arising from COP10 and work is underway to achieve this. 39 Designation as a Ramsar site is a common factor which triggers protective provisions in resource management plans prepared under the Resource Management Act 1991 (RMA), the legislation responsible for environmental management in New Zealand.
The effect of Ramsar is significantly reduced due to inability of site-based legal protection to extend to limiting the impacts of activities beyond the site. Using the Firth of Thames as an example, but drawing heavily on parallels from Kopuatai, Whangamarino and Waituna Lagoon, it is apparent that designated sites suffer a plight relatively similar to unprotected lands and water. At the sites, birds are exposed to a range of threats caused, inter alia, by development and activity in the catchment from sectors such agriculture and forestry. 40 Many impacts stem from off site and create adverse conditions at the site. These include habitat loss and modification due to degradation of water quality, sedimentation, vegetative change, drainage, flood protection works, presence of mammalian predators and pollution. The impacts threaten the wrybill, dotterel and godwit inhabiting the Ramsar site.
41
The ecosystem and habitat values protected by site designation may extend beyond the boundaries of the protected site and onto private land. 42 In the case of Whangamarino, parcels of private land sit at the heart of the wetland. The boundaries of the site-based protection may fail to reflect the flow of ecological processes and the movement of species, thus creating a further vulnerability in protective effect. The Firth of Thames site is situated largely below mean high water springs and, thus, fails to incorporate much of the landward margins which species such as the wrybill, godwit and dotterel make use of. This problem is accentuated, as is the case in New Zealand, where protection is premised less upon species threat status than habitat protection. New Zealand lacks dedicated threatened species legislation and a statutory species listing process for designating species at risk. The Wildlife Act 1953 which ostensibly affords absolute protection to species is deficient in a number of respects including effective implementation. 43 As a result protection tends to default to the RMA, the principal legislation controlling resource use, development and protection in New Zealand. By virtue of section 6(c), the focus falls upon recognising and providing for the habitats of indigenous species as a matter of national importance as opposed to species.
Generic site-based protection may also fail to recognise particular site attributes. At the Firth of Thames site, the Ramsar site designation does not recognise or spatially differentiate between particular values within that area, such as the combination of a high value foraging ground paired with an effective high tide roost. 44 Identification of particular values may increase visibility and protection in domestic protection schemes.
As demonstrated through New Zealand case law, in many instances human activity and private development occur intensively on the boundaries of the Ramsar sites 45 and some within these. 46 The land bounding sites is commonly heavily modified by the presence of flood protection works, drainage channels and vegetation clearance, stock grazing and other farming activities. Failure to control adjacent land uses impacts habitat quality and causes species disturbance.
47 Buffer zones to protect sites are not in evident use, as is recommended in Ramsar guidance and in contemporary legislative schemes. 48 Case law demonstrates problems with clear demarcation of the sites, the need for interpretation on the actual sites, education of landowners in proximity to the site and within the catchment, and the value that establishment of protective buffer zones would have in reducing the impacts from adjoining activities. 49 At the Firth of Thames site it is evident that illegal grazing, reclamation and vehicle use has been occurring within the boundaries of the site for many years. 50 The activities have occurred despite being within a sensitive area where livestock presence is a prohibited activity and vehicle use discretionary requiring resource consent under the Regional Coastal Plan. 51 Furthermore, although the terrestrial related Regional Plan applies priority stock exclusion rules to a number of priority water courses entering the site, the coverage is not entirely comprehensive and the area is lacking supporting buffer zones. 52 Effective land use planning which includes neighbouring areas within protective mechanisms is clearly lacking in the New Zealand example. In conjunction with a recommendation for implementation of Ramsar site buffer zones in New Zealand, a more nuanced approach to spatial zoning of the site and surrounding areas would also be beneficial.
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Deterioration in ecological character and the ongoing impact of illegal activities also suggest a failure to follow the extensive Ramsar guidance prepared to assess and monitor sites, as well as sufficiently applying guidance as to ecological outcome indicators to assess the implementation effectiveness of the Convention. 54 Furthermore, New Zealand is insufficiently describing and reporting changes to ecological character, and resultant management responses, as required by the Convention. 55 There is a need to assess the adequacy of monitoring currently being conducted at the sites, and for updated information sheets (RIS) to be filed for the respective sites.
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These are largely matters that may also be the subject of a management plan, which can define the characteristics of a site, identify the pressures, develop responses, allocate roles and assess funding needs and arrangements. Such plans are recognised in the Ramsar Convention guidance as fundamental to achieving 'wise use' and are intended to be integrated into the public development planning system at local, regional or national level. 57 The Ramsar Convention does not, however, require their preparation. Consequently, the Manawatu Ramsar site is the only one in New Zealand to have a current dedicated management plan, although more coarsely framed provisions within the Waikato Conservancy Management Strategy are adopted as management plans in the 2014 report back on the Convention.
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Important opportunities are lost to put into force a Ramsar Convention resolution that recognises 'that site-based management planning should be one element of a multi-scalar approach to wise use planning and management and should be linked with broad-scale landscape and ecosystem planning . . .' 59 Insufficient comprehensive management planning has knock-on effects for the day-to-day management of sites (including pest management) because of precarious funding situations. At the Firth of Thames site, this task largely falls to the Miranda Naturalists' Trust, a non-governmental organisation (NGO) which runs the Shorebird Centre adjacent to the site.
As part of its Natural Heritage Management System, DOC has developed new tools to optimise the management of threatened species and to prioritise the management of ecosystems by grouping them into 'Ecosystem Management Units'. 60 In terms of ranking, a 2013 geographical information system (GIS) dataset indicates 61 that Kopuatai, Farewell Spit and Manawatu are Ramsar sites that will receive priority within the next four years. The presence of threatened species at these sites may in time act as an additional ground for prioritisation. Currently, however, the rankings demonstrate that designation as a site of international importance may not be particularly important in setting management priorities.
Although the 2014 National Report on the Implementation of the Ramsar Convention on Wetlands by New Zealand records 'Taken in their entirety, the ecological character of New Zealand's Ramsar sites has not changed significantly since the last report', it is clear that degradation at sites continues largely attributable to resource use and development within catchments. 62 Significant concern exists relating to high anthropogenic nitrogen loads stemming from agricultural activity in the catchments. Consequent ocean acidification of the Firth of Thames, particularly from the Waihou and Piako Rivers which discharge into the Ramsar site is an accelerating problem. 63 The situation at Waituna Lagoon is so serious that scientists warn of the real risk of a catastrophic change in state, due to the excessive nutrient loads 64 exacerbated by a significant rate of conversion to dairy farming in the southland Region. DOC's 2012 National Report on the Implementation of the Ramsar Convention on Wetlands by New Zealand described these potential threats to ecological character as 'an emerging challenge'.
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Policy and regulatory failure to limit ecological damage to wetland ecosystems in New Zealand's agricultural landscapes documented by Myers and others, noted a failure to meet Ramsar objectives to prevent further wetland loss. 66 In addition, rules in implementing plans were uneven in strength: less than half had strong regulation and monitoring, hence implementation was sparse. 67 Myers documents ongoing loss of wetlands and makes a number of recommendations including integrating and strengthening national legislation and policy direction, preparation of strong national policy statements which direct bottom lines for protecting wetlands, and stronger rules in regional and district plans to protect wetlands coupled with more effective monitoring and enforcement. 68 An amended National Policy Statement for Freshwater Management 2014 has since been introduced. 69 This is intended to strengthen protection of freshwater and include provision for 'bottom lines' for ecosystem health. While widely recognised as a necessary initiative, 70 early concerns have been expressed including: the failure to establish a framework for managing wetlands; the need for biological indicators which reflect the cumulative effects of multiple stressors; and bottom lines associated with more integrative measures of ecosystem health, such as fish and insect populations. 71 The gap surrounding policy for wetland management is deepened by the failure of New Zealand to revise the outdated National Wetland Policy 1986 to reflect the extensive Ramsar guidance material.
The example of the Firth of Thames, at the interface of land and water and the public and private domains, draws into sharp focus the amalgam of agency responsibility for the site and associated values, a problem replicated at other Ramsar sites. Implementation of Ramsar is the responsibility of DOC, as is species management at the site, pursuant to the Wildlife Act 1953 and the Conservation Act 1987. Yet a large proportion of the site lies within the coastal marine area, administered by the Regional Council. Integrated management of the catchment is the responsibility of the Regional Council which is also responsible for flood control in the catchment, creating a dual role and, at times, conflicting objectives pertaining to preserving biodiversity and managing flood waters.
In terms of land use, the site is dissected and two separate District Councils control land bordering the site. In addition, the Hauraki Gulf Marine Park Act 2000 provides for special recognition of the area, and the Hauraki Gulf Forum is tasked with managing the gulf and its catchments. The multiple responsibilities and divisions create silos and limit opportunity for strategic conservation planning, particularly across the public and private estates. In particular, what is missing is strategic planning for 'threatened' and 'at risk' species driven by the needs of the species as opposed to the silos of the plans and administering agencies.
72 A recent analysis of implementation of Ramsar notes both the need to refine administrative arrangement to implement it and to improve the level of coordination among wetland managers, government agencies and stakeholders. 73 Greater interaction between DOC and Regional councils at the strategic level would benefit the protection of threatened species. The lack of national direction in the form of a national wetlands policy, or national Wetlands Action Plan also limits an effective shared responsibility approach. 
Ramsar Summary
The Ramsar Convention could be more effectively implemented in New Zealand. There is a clear need to designate further important sites, prepare a National Wetlands Plan, make effective management plans for existing sites, obtain secure funding for site management and develop buffer zone systems to better protect site values. These are pressing issues, yet the greatest problem is the failure to adequately manage factors external to the Ramsar sites, such as farming and water quality loss. Ecological character of the key sites continues to degrade, and the failure to effectively address the underlying causes of this loss evidences a lack of commitment on the part of New Zealand. Significantly more could be made of this Convention to benefit birds in New Zealand, through greater engagement, implementation and integration across the landscape. Having identified that the Ramsar approach is weakened by these factors attention now turns to the impact of the CBD.
THE CBD
Similar to Ramsar, the CBD 75 has considerable potential for delivering benefits to the case study species. As a framework convention, it provides significant guidance and leadership in developing a global approach to the conservation of biodiversity. The CBD measures are extensive and directed at critical problems to achieve the reduction of biodiversity decline.
The Reduced Effect of the CBD
Despite this positive direction, the targets set pursuant to CBD have not been met globally. 76 This article argues that a lack of strong obligation at the convention level hampers the effect of the convention and is compounded by insufficient implementation at the national level. As a means of strengthening the obligation upon nation states and improving the status of the case study birds the Aichi targets are investigated, but again, problems are identified with reduced effect due to limits on obligation and potential flow-on effects in implementation. At the implementing national level a need to address the underlying causes of biodiversity loss is identified, as well as a need to more effectively regulate damaging industry practices.
CBD obligations are cast on a more general level enabling a degree of autonomy and allowing for varying capacity of implementing nations. 77 The near-universal participation in the CBD, and the compromises inherent in such an approach, limit the effectiveness of the Convention. The words used are general and enabling as opposed to applying any strong prescriptive obligation. Cast as loose obligations such as 'to promote' protection, rehabilitation or recovery, or to 'regulate' or 'manage' processes and activities, the wording gives no real indication of the strength or intended efficacy of the measures exhorted. 78 The lack of direction pertaining to degree of obligation leaves the choice about the level of protection open to the implementing organisation.
Where the causes of loss are known (as many are) a loose obligation must limit response with respect to actively protecting species. Moreover, the CBD is limiting in the extent to which it utilises the principles of precaution, prevention and avoidance, which influences the extent of obligation upon contracting parties. The CBD does little to support a strong, active precautionary approach to the loss of threatened species. Although noting the precautionary principle in its preamble, the CBD applies a weak and non-active version which seeks to prevent lack of full scientific certainty being used as a reason to postpone measures to avoid or minimize a threat of significant reduction or loss of biodiversity. No binding articles drive precautionary action. As the CBD has developed, the precautionary principle has been applied in a range of additional decisions including marine and coastal biodiversity, 79 invasive alien species, 80 the ecosystem approach 81 and guidelines on sustainable use.
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Similarly, no principle of prevention figures strongly in the CBD. The Preamble identifies the critical need to 'anticipate, prevent and attack the causes of significant reduction or loss of biodiversity at source'. However, the prevention of harm to species is a goal that is not explicitly stated in the Articles. The obligations tend to extend to the regulation and management of activities, although Article 10(b) requires Parties to '[a]dopt measures relating to the use of biological resources to avoid or minimize adverse impact on biological diversity'. New Zealand's two most recent reports on meeting the CBD obligations record mixed results, with clear under-performance regarding species protection including failing to achieve the global targets related to threatened species status and, in terms of the trends in abundance and distribution of selected species. 83 Of the case study species, the kokako alone has seen an upward trend in conservation status, although the bird remains conservation dependent. Failure to adequately control predators, habitat loss and modification, and fisheries bycatch continue to limit the case study species. It is recognised that considerable difficulty exists in managing and protecting species on the public conservation estate (approximately one-third of New Zealand land area), with the size of the task of conserving species being beyond the scope of the resources allocated. 84 This problem is accentuated on private land where although species continue to be 'owned' by the Crown any concomitant protection and management effort is reduced. Technically, species are afforded 'absolute protection' by the Wildlife Act 1953, yet elsewhere I have identified significant limitations in protection, and implementation deficiencies.
85 Particular issues arise in relation to resource use and development and permitting for incidental loss. In addition, the Ramsar examples canvassed above demonstrate New Zealand's failure to adequately capture and control the externalities of resource use and development, and section 5 will discuss similar problems arising from incidental fisheries mortality.
The CBD provides New Zealand with a clear mandate to apply an ecosystems approach. Yet, the problems identified in the Firth of Thames site, suggest that there are limitations to achieving a holistic approach in protecting ecological integrity and to securing an ecosystems approach in conjunction with 'wise use'. Bringing this problem back to the parent Conventions is illuminating. Despite some significant attempts at integrating the CBD and Ramsar, recent commentators note that that there is 'remarkably little linkage on common issues across the two programmes'.
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A failure to achieve cross-sectoral and integrated approaches in landscape and seascapes runs counter to the overarching ecosystem approach.
To resolve the deepening biodiversity crisis, and strengthen approaches to sustainable use, the 10th meeting of the Conference of Parties to the CBD identified an updated set of targets (the Aichi biodiversity targets) and approved a revised strategic plan for biodiversity, for the 2011-20 period. 87 Parties are obliged to translate this strategic plan into national biodiversity strategy and action plans prepared pursuant to Article 6 of the CBD. Responses to previous targets 88 were recognised as being inadequate due to an insufficient scale upon which to address the pressures and insufficient integration of biodiversity issues into broader policies, strategies, programmes and actions to enable the underlying drivers to be adequately addressed. 89 Lack of financial, human and technical resources were also identified as limiting implementation of the convention. 90 These are problems which, not unexpectedly, are also identified in relation to Ramsar. The Aichi targets are introduced to address these problems and raise the bar for biodiversity protection. Achievement of the targets would significantly improve the outlook for the six case study birds, as they more rigorously address threats to the birds.
The Aichi targets are stronger and more directive as to the obligation cast than the parent Convention. Yet they remain aspirational and flexible, reliant upon the establishment of national or regional targets for their implementation. 91 Given the New Zealand Ramsar response, the lack of binding legal obligation raises an immediate concern. It is currently unclear how New Zealand intends to proceed on this issue, as a revised National Biodiversity Strategy is yet to be released.
Target 12 suggests immediate gain by 2020 for the dotterel, black petrel and wrybill as it provides 'By 2020 the extinction of known threatened species has been prevented and their conservation status, particularly of those most in decline, has been improved and sustained'. 92 However, it is tempered by 'particularly of those most in decline', which may provide justification to contracting parties to prioritise the critical as opposed to the vulnerable. This may not provide sufficient momentum and response for species such as the black petrel or dotterel.
Target 5 includes the requirement that the rate of loss of all natural habitats, including forests, be at least halved by 2020 and 'where feasible' brought close to zero with an emphasis upon preventing the loss of high-biodiversity value habitats, such as forests and wetlands. 93 The technical rationale for the target defines loss to include degradation and fragmentation. 94 In the New Zealand example, this is particularly important as a significant issue now is not so much the loss of primary forests, rather the need for intensive pest management. Other insidious forms of damage and incidental loss threaten each of the study species. The New Zealand dotterel habitat is threatened by the extension of coastal development and associated disturbance, the wrybill, likewise through the loss of aerial, coastal and riverine habitat. 95 This form of loss occurs on an incremental basis and builds cumulative effects over time.
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Two clear limitations stem from Target 5. The first is the lack of full ability to measure the rate and extent of habitat loss and the second is the use of the exceptional words 'where feasible'. While the area of land and wetland incrementally lost can be measured, loss arising from the introduction to the area of human activity and associated cargo such as machines, infrastructure and pets is not so readily captured, and accordingly less readily stemmed. Although the monitoring of bird species has a higher profile relative to other species, the task is constrained by various factors including scarcity, difficulty of terrain, nocturnal habits, small population size and extent of conservation funding and priority. 97 This is problematic as it is not possible to measure the loss of something that is not known to exist. Policy directed at habitat loss and threats to species needs to be underpinned by stronger evidence of the consequences of human activity on species to improve prospects for co-existence. assert a requirement for the control of alien species to levels compatible with increasing populations and range of threatened species, and to prevent additional species being classed as 'threatened'.
The New Zealand response pursuant to the Biosecurity Act 1993 as amended by the Biosecurity Law Reform Act 2012, and associated pest management strategies and plans, is not directed at full eradication. Obligations imposed upon private land owners and the Crown are tentative in recognition of the scale of the problem and the economic cost. The imposition of good neighbour rules 106 to manage pests that cause external costs to other land holders is in principle a progressive move, although the extent of the obligation on landowners is less clear due to the desire to balance property rights and obligations. 
CBD Summary
Despite extensive guidance in principle, weak directive obligations inhibit the force of the CBD. Nevertheless, a significant impact of the CBD arises from the binding obligation upon Parties to produce national biodiversity strategies and action plans. 108 This produces a strong national focus regarding implementation of the CBD. New Zealand is overdue in its obligation to file a reviewed national biodiversity strategy and action plans, and its most recently released national report provides little confidence that the Aichi targets related to 'threatened' species will be met.
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A more active and stringent approach to protecting 'threatened' species in New Zealand is called for. The examination now turns to the final Convention and the protection of migratory species.
CONVENTION ON THE CONSERVATION OF MIGRATORY SPECIES
OF WILD ANIMALS Protecting endangered migratory species is the focus of the Convention on the Conservation of Migratory Species of Wild Animals (CMS), which came into force in 2000. 110 The CMS enables States to work together to protect migratory routes that extend beyond a nation's borders. With regard to the case study species, the black petrel, sooty shearwater and the bar-tailed godwit qualify as migratory species, 111 although none are sufficiently endangered to warrant high-grade protection of Appendix I.
The most critical feature of CMS for the case study species lies in its structure which provides for binding obligations through the development of subsidiary agreements, and the development of action plans and memoranda of understanding. This is critical in view of species-specific threats, for example, the impact of bycatch to the black petrel 112 which could be improved by specific adjustments, such as the manner in which a fishing line is weighted, or the time that it is cast. 113 The CMS has 120 Parties and covers 573 species in Appendices I and II. Consequently, individually crafted responses tuned to spatial and temporal needs will be required for many species. While CMS indicates that this is the responsibility of the implementing nations, CMS's structure enables some direction to be given at the international level, thus creating species-specific obligations on a wider level. 114 As will be examined, a sharpened focus potentially delivers greater benefits for those species within this frame, yet may also cause a degree of uneven treatment for those species without.
The CMS enables a stepped approach to species protection, providing the strongest protection for endangered species listed in Appendix I, but using Appendix II to enable the provision of binding agreements for those species considered to have unfavourable conservation status as defined by Article I.
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Classification as an endangered species entails that the species be 'in danger of extinction throughout all or a significant portion of its range'. 116 The black petrel's vulnerable status is insufficient for Appendix I classification, yet a lesser form of protection is extended via classification in Appendix II, due to its 'unfavourable conservation status'. 117 An Appendix II listing is also available where the conservation status of a species would significantly benefit from the international cooperation that could be achieved through an international agreement, 118 and the bar-tailed godwit not classified as 'threatened' in New Zealand, receives Appendix II status, which is extended to the entire scolopacidae family. In contrast, the sooty shearwater is unlisted.
The CMS Approach
Article II of the CMS confirms the fundamental principle to conserve migratory species and their habitats, whenever possible and appropriate, and includes acknowledgment by the Parties of 'the need to take action to avoid any migratory species becoming endangered'. Parties should promote research, provide immediate protection for Appendix I species and endeavour to conclude agreements for the conservation and management of species listed in Appendix II. 119 Article III of the CMS, providing for the listing in Appendix I of endangered species, creates measures which states within the range of the species (Range States) must implement to protect the species. 120 The CMS also prohibits taking of the endangered species, excepting a limited range of conditions.
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The CMS creates relatively strong obligations, but is tempered by words and phrases such as 'whenever possible and appropriate', 'promote', 'endeavour', 'to the extent feasible and appropriate' which are open to interpretation. 122 Moreover, enabling minimisation as an alternative to avoidance, regarding activities that seriously impact migration, reduces the strength of any obligation. The restrictions listed in Article III apply to Appendix I species and do not benefit the case study species in this research. The CMS applies neither the precautionary nor the preventive principle. The scope and intent of the CMS has expanded and been augmented by a series of resolutions, which incorporate an ecosystem approach and simultaneously seek to address a range of issues threatening migratory species, including the significant impact of fisheries bycatch. 123 
Recently, CMS's Draft Strategic Plan 2015-2023
124 adopts the CBD Aichi Targets, which drives a heightened intention to deliver, in principle, comprehensive protection on a range of fronts. Decision X.20 of the Conference of the Parties to the CBD recognises CMS as the lead partner in the conservation and sustainable use of migratory species over their entire range and the Draft Strategic Plan incorporates this partnership approach. 125 If the targets proposed in the CMS's Draft Strategic Plan 2015-2023 are comprehensively implemented they offer considerable protection. The targets are broad and include mainstreaming of awareness of values of migratory species and conservation, 126 elimination or reform of harmful incentives and development of incentives to conserve, 127 protection of all sites defined as being of critical importance for migratory species by 2020, 128 measures developed to minimise genetic erosion, 129 inclusion of priorities for conservation and management of migratory species in national biodiversity plans and strategies, 130 adoption of traditional knowledge and knowledge improvements 131 and mobilisation of resources. 132 Other more specific targets relating to safe ecological limits, 133 protection of key areas, 134 elimination of significant adverse effects from fisheries, 135 substantial reduction of multiple anthropogenic pressures 136 and considerable improvement to the status of threatened migratory species 137 offer considerable potential protection for the case study species. Achieving these targets would effectively eliminate most of the main pressures on the case study species.
Success will be measured through implementation. In consideration of the threats posed to the black petrel and the sooty shearwater, there is a considerable gap between the current position of the birds and the targets proposed. The greatest benefit from the CMS for the case study species derives from the focus on migratory species and acknowledgment of the need to avoid endangering such species. More direct protection, however, is left to the action of Appendix II agreements or more general Memoranda of Understanding. The next section considers the impact of those agreements.
The CMS provides for two separate types of agreements, 'AGREEMENTS' created pursuant to Article IV (3) concerning Appendix II species and 'agreements' pursuant to Article IV (4) for any migratory population. 138 Guidelines for AGREEMENTS are set out in Article 5 of the CMS and provide for extensive measures to be applied to the conservation of the species the subject of the agreement. The obligation on parties in respect of AGREEMENTS is to 'endeavour to conclude' where they would be of benefit and to give priority in creation to species with unfavourable conservation status. 139 This explains why the black petrel is the sole case study species to be the subject of an AGREEMENT, to which New Zealand is a party, which will be discussed in the following section. The bar-tailed godwit is subject to an AGREEMENT for part of its range through inclusion in the African Eurasian Waterbirds Agreement (AEWA), 140 but New Zealand godwits are not within this range and therefore do not receive the additional protection of a binding agreement. For godwits in the South Pacific any coverage is pursuant to the nonbinding flyways agreement of the Partnership for the East-Asian Australasian Flyway 141 which sits outside the CMS. The Partnership is an informal initiative and the partners are drawn from governmental and non-governmental agencies and the international business sector. Conservation of migratory waterbirds for the benefit of people and biodiversity is the key goal of the Partnership and the 2012-2016 EAAFP Implementation Strategy sets out a flyway wide framework to achieve the goal and objectives of the Partnership. 142 
Agreement on the Conservation of Albatrosses and Petrels
In contrast to the position of the godwit, New Zealand is a party to the Agreement on the Conservation of Albatrosses and Petrels (ACAP) and the black petrel is listed pursuant to Annex 1 as one of the 30 species to which the Agreement applies.
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ACAP creates important binding obligations that elevate protective requirements for this species. ACAP's objective is to achieve and maintain a favourable conservation status for albatrosses and petrels.
144 ACAP details a range of species protection measures in conjunction with other methods employed to protect and restore habitat. Parties are required to apply a precautionary approach and, where there are threats of serious or irreversible impacts, lack of full scientific certainty should not be used as a reason for postponing conservation measures.
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Elimination or control of non-native species detrimental to albatrosses and petrel is identified as a priority, as is the requirement to develop and implement measures to prevent, remove, minimise or mitigate the adverse effects of activities that may influence the conservation status of albatrosses and petrels. 146 Black petrel no longer breed on mainland New Zealand sites, due in no small part to the impact of alien invasive species. 147 Control of predators to levels compatible with successful breeding on mainland sites, would support restoration of the species to former range. ACAP also provides explicit support for implementation of the actions elaborated in the UN Food and Agricultural Organisation International Plan of Action for Reducing Incidental Catch of Seabirds in Longline Fisheries. 148 Furthermore, considerable associated work is carried out with agencies such as the Commission for the Conservation of Antarctic Marine Living Resources (CCAMLR).
Range States, they create species-specific agreements, they raise the profile for listed species which induces heightened protection and potential funding, they contain obligations regarding research and monitoring and they focus on specific threats such as bycatch and disturbance. Of particular importance is the decision made to 'commence engagements with a number of Regional Fishery Management Organizations (RFMOs), which manage high-seas fisheries affecting southern seabirds'. 159 5.3 The Reduced Effect of the CMS and ACAP As with Ramsar and the CBD, CMS and ACAP are limited by a lack of force and influence. The instruments could be considerably strengthened by applying an active precautionary principle, strengthening the requirements for prevention of harm and requiring avoidance of adverse effects. This is clearly demonstrated in New Zealand by the current level of threat suffered by the black petrel from fisheries bycatch. The obligation to reduce, in contrast to eliminate fisheries bycatch mortality (or at least reduce to a level consistent with species recovery/increase), provides an insufficient standard to relieve the black petrel of the current significant burden arising through incidental mortality. For the petrel stronger measures are required, in particular spatial zoning measures creating temporary fishing restrictions. The privileging of the fishing industry is evident from the standard of control applied to incidental mortality, and a clear contrast can be drawn between this and the requirement of avoidance of disturbance through tourism.
The CMS is uneven in reach because selectivity is premised on endangerment. Accordingly, only those species that are critically placed receive the benefit of Appendix I listing. Prioritising species protection on endangerment is the foremost contemporary approach; 160 however, this poses risks for those species outside of this category. The intent of the CMS and related agreements is to ensure that species are protected as they pass through other jurisdictions and to achieve a degree of consistency in the protective measures applied across the range. Yet, seeking this consistency between migratory species unwittingly creates inconsistencies with species that do not migrate.
In principle, through the action of the CMS and ACAP, the black petrel is privileged in contrast to the other case study species. As a result of ACAP, the black petrel has been the subject of a species assessment, 161 which includes consideration of conservation status, breeding biology, conservation listings and plans, population trends, threats, distribution and, importantly, key gaps in the species assessment. Accurate estimates of breeding population and distribution together with details of foraging range are highlighted as areas to augment understanding to enable better protection of the species. The assessment provides a valuable focus on the species, particularly where a recovery plan pursuant to the Wildlife Act 1953 is not in place, as is the case of the black petrel.
That aside, the black petrel population has been decimated to such an extent that it now only survives on two offshore islands and within very specific locations. 162 Why, then, would a restriction 'to prevent, remove, compensate for or minimize, as appropriate, the adverse effects of activities or obstacles that seriously impede or prevent the migration of the species'
163 not apply to that species? To strengthen the effect of the CMS it is recommended that Appendix 1 standards be extended to all 'threatened species'. Given that the standards already provide 'leeway' for implementing nations (for instance, 'minimise as appropriate'), such a measure would not be unduly onerous.
While the black petrel has the benefit of ACAP, this agreement covers all albatross but does not cover all petrel 164 or other migrating New Zealand species. The sooty shearwater and the bar-tailed godwit are excluded from consideration despite threat assessments revealing significant potential for loss on migration routes. The sooty shearwater may be a populous species, but it suffers one of the highest rates of bycatch in New Zealand fisheries. 165 The bar-tailed godwit, within the New Zealand range, is not covered by binding flyways protection despite development activity occurring along its migration routes, particularly staging posts in the Yellow Sea, of a scale which significantly threatens the species.
On a side note, the position of the wrybill deserves consideration. The wrybill is not contemplated by the CMS because it is an internal migrant so, despite facing many similar obstacles, it cannot gain additional protection from this international source. While the wrybill enjoys the more general protection of the CBD, it lacks the protective focus regarding migration impediments and a species assessment, made all the more valuable in the absence of a recovery plan under the Wildlife Act 1953. Effort needs to be applied to ensure domestic law adequately covers the threats faced by internal migrants and reflects, if not strengthens, measures available under CMS and ACAP.
Although there are 119 Parties to the CMS, membership is not universal, and neither the People's Republic of China nor the Republic of Korea is a member. 166 This is significant for the godwit, given the extent of habitat loss arising through reclamation and development at key staging posts in these countries.
Similarly with ACAP, only 45% of the Range States are party to the Agreement, and eight of the Range States are not party to the CMS including the People's Republic of China, the Russian Federation and the USA. 167 Coverage for the black petrel, though, is reasonable. New Zealand (its only known breeding ground) is a Party as are Australia, Equador and Peru, which are known as foraging Range States. The bird is, however, also known to forage within the Exclusive Economic Zones of Columbia, El Salvador, Guatemala, Mexico, Panama and the USA, none of which are Parties to ACAP. 168 This lack of universal membership of Range States creates an immediate problem as regards compliance and migratory species, but a second issue is that of scale. The foraging range of the black petrel is extensive, reaching west to Australia and east to South and Central America, but also incorporates the vast tracts of ocean. The characterisation of compliance with international agreements as 'paper compliance' in contrast to actual compliance is a further issue limiting treaty effectiveness. 6. CONCLUSION Ramsar, the CBD, the CMS and ACAP each canvass a range of important issues and related responses which impact on the case study species. The Conventions are well directed and propose and drive a wide range of important measures. Despite this, evidence suggests that the instruments and their implementation are currently insufficient to stem biodiversity loss. There are three main points to conclude from the review.
First, the examination shows that the agreements are focused upon the most significant threats that face the case study species, but that the measures of themselves are not particularly compelling. A failure to adopt a strong active stance to precaution and prevention in the management of threats to species weakens the rigour of measures applied. Moreover, considerable leeway is left for any implementing nation, thus impacting on the extent of burden distributed to species. It can be argued that stronger obligations imposed at the international level may produce greater efforts at the national level, and that without leadership at the international level, national efforts may falter. Yet this is only part of the problem, as this article demonstrates that, despite some significant effort on behalf of DOC and other administering agencies in many instances the implementation effort of New Zealand is deficient. This is both in relation to specific obligations of agreements and more general intent. Significantly more could be made of Ramsar to benefit birds in New Zealand, through greater engagement, and implementation. For species protection, the current threat posed to the black petrel through fisheries bycatch provides evidence of ineffectual instruments and insufficient implementation methods.
Active implementation of the Aichi targets would benefit all case study species. The Aichi targets and their translations represent a step up in boldness of approach, but if they are to resound effectively in the Anthropocene contracting nations must apply strong implementing measures to secure the targets. Endorsement by nationstates of the principle of non-regression 170 is recommended to prevent slippage, a problem looming in relation to environmental protection in New Zealand as the government debates amendment to the guiding principles of the RMA. 171 Greater efforts are required in order to give effect to the targets in a policy environment dominated by notions of 'wise use' and sustainable development. For New Zealand achieving the Aichi targets will be dependent upon addressing the ways in which the law currently privileges resource use to the detriment of species due to insufficient environment standards, sectoral defences, widespread externalities and deficient implementation. Heightened protection through spatial zoning would benefit the case study birds together with more nuanced spatial zoning in protective reserves and transition areas.
Secondly, the article illustrates an inconsistent and fragmented approach to threatened species. An examination across the three instruments displays the unevenness of approach. Ramsar is focused upon a specific ecosystem type, and protecting the values within it, but site selection and implementation produce an ad hoc approach to protecting the site values, and the species for which the site provides habitat. Insufficient management of external influences results in the persistence of a range of threats to the case study species and, potentially, the same can be said for insufficient on-site management.
CMS and ACAP elevate standards of protection for particular species, according to remit and premised upon endangerment. While it is acknowledged that this is the intention and purpose of the agreement, it nevertheless creates a separate and fragmented layer of protection. For the black petrel it is clearly vital that threats such as bycatch are addressed quickly and with priority and ACAP provides welcome support. Yet just because the sooty shearwater is a numerous species does not seem a sufficient reason for it to be excluded from Appendix II, particularly where it is a species of significant cultural importance. In the same vein, the godwit and the black petrel arguably deserve protection from obstacles that prevent or hinder migration and other related intentions, yet this protection is reserved for international migrant species whose plight is critical. The management of disturbance is another example which receives uneven treatment.
Due to its lack of immediate endangerment the godwit found on New Zealand shores, misses out on a protective agreement, despite being a migrant suffering considerable loss at its international staging posts. Of concern are the scale of this loss and the potential agility of an international agreement to respond to this. In addition, lack of universal membership of both ACAP and CMS limits reach and consistency of approach.
Thirdly, there is a lack of integration across the agreements, a problem accentuated by fragmentation in national approach. If not coordinated and consistent at an international level, it is much less likely that an integrated approach will be taken at a national level. Although, measures are in place to increase harmonisation, the ad hoc development of treaties, related institutional frameworks and extensive guidance material underscore the need for implementing nations to introduce universal and integrated approaches to protecting threatened species otherwise certain species may slip between the cracks of protection.
